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Court o! Appeals of the District of Columbia. 

No. 4157. 

Washington Times Company, Appellant, 

vs. 

Alvin Paul Hines. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 66771. 

iA lvin Paul Hines, Plaintiff, 
vs. 

Washington Times Co., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Declaration. 

Filed June 26, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 66771. 

Alvin Paul Hines, Plaintiff, 
vs. 

Washington Times Co., Defendant. 

The plaintiff, Alvin Paul Hines, sues the defendant, Washington 
Times Company, for that whereas the plaintiff, before and at the 
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WASHINGTON TIMES CO. VS. ALVIN PAUL HINES. 


time of the committing by the defendant of the several grievances 
hereinafter mentioned, was and always has been peaceable and law- 
abiding, and a person of good name and reputation, and deservedly 
enjoyed the esteem and good opinion of his friends, neighbors and 
other worthy citizens of the District of Columbia and the States of 
Maryland and Virginia; yet the defendant, well knowing the 
premises, but contriving and maliciously intending to injure the 
plaintiff in his good name and reputation and to bring him into 
public scandal and disgrace, on the 30th day of June, A. D. 1921, 
then and there wrote and published, or caused to be written and 
published, of and‘concerning the plaintiff, in a certain newspaper 
called and known as “The Washington Times,” printed and pub¬ 
lished at Washington, D. C., and having a large circulation in the 
District of Columbia, wherein the plaintiff then and therebefore 
physically resided, and in the State of Maryland, and in the 
2 State of Virginia wherein the plaintiff has retained his 
legal residence from the day of his birth, a certain false and 
malicious libel and the words following: 

Salt Shaker Broke Wedded Harmony, Wife Declares. 

Slugged with a salt shaker (meaning that the plaintiff had brutally 
struck his wife with a salt shaker), struck in the face, eyes blackened, 
eyeglasses broken, ad lib. (meaning that the plaintiff had struck his 
w T ife in the face, blacked her eyes and broken her eyeglasses at 
pleasure). 

All of these little things (meaning by way of irony or contrast out¬ 
rages or enormities) are alleged to have completely spoiled the con¬ 
nubial harmony of Mr. and Mrs. Alvin Paul Hines, according to a 
petition for divorce filed yesterday in the District Supreme Court by 
Mrs. Hines. 

The wife declared her husband frequently goes out and spends 
“the greater part of the night in company of other women” (mean¬ 
ing that the plaintiff has adulterous and other intercourse with 
other women). Mr. and Mrs. Hines were married in 1900. They 
have two children. 

By reason of the committing of which said several grievances by 
the defendant, the plaintiff has been and is greatly‘injured in his 
said good name and reputation, and brought into public scandal and 
disgrace, and has been and is shunned and avoided by divers persons, 
and has been and is otherwise injured, to the great damage of the 
plaintiff in the sum of Twenty Thousand Dollars ($20,000.00), and 
therefore he brings his suit and prays judgment against the de¬ 
fendant. 

Second Count. 

The plaintiff, Alvin Paul Hines, sues the defendant, Washington 
Times Company, for that whereas the plaintiff, before and at the time 
of the committing by the defendant of the several grievances here¬ 
inafter mentioned, was and always has been peaceable and 
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3 law-abiding, and a person of good name and reputation, and 
deservedly enjoyed the esteem and good opinion of his 
friends, neighbors and other worthy citizens of the District of Colum¬ 
bia and of the States of Maryland and Virginia; yet the defendant, 
well knowing the premises, but greatly envying the plaintiff and 
contriving and maliciously intending to injure the plaintiff in his 
said good name and reputation and to expose him to public hatred, 
contempt, scorn, ignominy and shame and to bring liim into pub¬ 
lic scandal and disgrace, on the 30th day of June, A. D. 1921, then 
and there wrote and published, or caused to be written and published, 
of and concerning the plaintiff, in a certain newspaper called and 
known as “The Washington Times/’ printed and published at 
Washington, D. C., and having a large circulation in the District of 
Columbia, wherein the plaintiff then and therebefore physically re¬ 
sided, and in the State of Maryland, and in the State of Virginia 
wherein the plaintiff has retained his legal residence from the day 
of his birth, a certain false and malicious libel in the words follow¬ 
ing: 


Salt Shaker Broke Wedded Harmony, Wife Declares. 

Slugged with a salt shaker, struck in the face, eyes blackened, eye¬ 
glasses broken, ad lib. 

All of these little things are alleged to have completely spoiled the 
connubial harmony of Mr. and Mrs. Alvin Paul Hines, according 
to a petition for divorce filed yesterday in the District Supreme 
Court by Mrs. Hines. 

The wife declared her husband frequently goes out and spends 
“the greater part of the night in company of other women.’ 7 Mr. 
and Mrs. Hines were married in 1900. They have two children. 

the meaning of the words in the first paragraph of the publication 
being that the plaintiff had brutally struck his wife with a salt 
shaker, that he had struck his wife in the face, blacked her 
4 eyes by striking her in them and broken her eyeglasses, at 
pleasure. By the words “All of these little things” in the 
second paragraph is meant by way of irony or contrast ‘outrages or 
enormities’; and the first sentence of the third paragraph meaning 
that the plaintiff has adulterous and other improper intercourse with 
women other than his wife. 

By reason of the committing of which said several grievances by 
the defendant, the plaintiff has been and is greatly injured in his 
said good name and reputation, exposed to public hatred, contempt, 
scorn, ignominy and shame and brought into public scandal and 
disgrace, and has been and is otherwise injured, to the great damage 
of the plaintiff in the sum of Twenty Thousand Dollars ($20,000.00), 
and therefore he brings this suit and prays judgment against the 
defendant. 

ALVIN PAUL HINES, 

Plaintiff. 


2—4157a 



4 


WASHINGTON TIMES CO. VS. ALVIN PAUL HINES. 


Defendants Plea. 

Filed July 13, 1922. 

*♦***♦♦ 

Now comes the Defendant, The Washington Times Company, a 
corporation, and for a plea to the declaration in the above entitled 
cause says that it is not guilty in manner and form as in the said 
declaration alleged. 

ANSELL & BAILEY, 
Attorneys for Defendant. 

5 We have this the 13th day of July, 1922, mailed a copy 

of the foregoing plea to the plaintiff, Alvin P. Hines address¬ 
ing the same to him at 119 Quincey Place, N. E., Washington, D. C. 
his address which is given in the City Directory. 

ANSELL & BAILEY, 
Attorneys for the Deft. 


Joinder of Issue. 

Filed July 19, 1922. 

* ♦ * * * * * 


The plaintiff joins 
above entitled cause. 


issue upon the plea of the defendant in the 

ALVIN PAUL HINES, 

Plaintiff. 


Memorandvm. 


November 26, 1923.—Verdict for plaintiff for $1,000.00. 

Motion for a New Trial. 

Filed November 30,1923. 

* ****** 

Now comes the defendant, by its attorney, and moves the court 
to set aside the verdict rendered in the above entitled cause and 
to grant it a new trial upon the following grounds: 

1. Because the verdict is contrary to the evidence and contrary 
to the weight of the evidence and contrary to law. 

2. Because of errors committed by the court in receiving 
6 and excluding evidence over the objection and exception of 
the defendant. 

3. Because of error committed by the court in refusing to direct a 
verdict for the defendant at the ciose of all of the testimony. 
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4. Because the testimony does not show that the article complained 
of was published of and concerning the plaintiff. 

5. Because of errors committed by the court in rejecting defend¬ 
ant’s prayers Nos. 1, 2 and 3. 

6. Because of errors committed by the court in charging the jury 
as excepted to and also in the use of the words, “Now, assuming 
that you shall find that the publication was not a fair publication,” 
etc. 

7. Because the verdict is excessive and show r s that the jury must 
have acted upon passion or prejudice. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

To Mr. Alvin P. Hiijes, 

Attorney for Plaintiff: 

Take notice that the aforegoing will be for hearing in Circuit Court 
No. 2 on Friday, December 7th, 1923. 

WILTON J. LAMBERT, 

Attorney for Defendant. 


7 Memorandum. 

Filed January 12, 1924. 

******* 

This is a motion to set aside the verdict and for a new trial. 

One ground of the motion is that there was no sufficient proof of 
the identity of the plaintiff as being the defendant in the divorce 
suit to which the publication complained of related. Harlow vs. 
Carroll, 6 App. D. C. 128. 

The situation here is somewhat different from that in the Harlow 
case but aside from that point there was before the jury sufficient 
in the way of evidence to permit the identification by the jury. For 
instance the following occurred the plaintiff examining a witness 
called for the defendant, page 39 of the transcript of the testimony: 

“Q. But you are characterizing it here with a view probably to 
prejudicing the jury against the plaintiff. If you had read my 
answer you would have found that I was a legal resident of Virginia 
and the City of Alexandria. A. I retracted to you, sir, my state¬ 
ment that it was crooked and apologized. I can only assert what was 
in the bill which amounted to a statement that it was a crooked 
divorce.” 

and again at page 40: 

“Mr. Hines: He has stated his view. I want the facts brought 
out before the jury. He has characterized this as a fraudulent at¬ 
tempt to get a divorce in the City of Alexandria, 

“The Court: Of course you can take the testimony as it stands. 
While he did refer to the divorce you attempted to get over in Alex- 
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andria as one of those fraudulent Virginia divorces he took that 
back and said what he had in mind was the allegation in Mrs. 
Hines’ bill that you attempted to get a divorce over there on the 
allegation of a residence which was not true.” 

8 Some question is raised in the motion for a new trial in 
regard to the ruling on the third request to charge. The court 

can not undertake to remember all that happens at the trial and 
must assume that the ruling on this request was as indicated thereon 
—not a refusal of it but a refusal “except as charged.” 

The motion to set aside the verdict and for a new trial is denied. 

WALTER I. McCOY, 

Chief Justice. 

Supreme Court of the District of Columbia. 

Monday, January 24th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice, presiding. 

******* 

Comes now the plaintiff in propria persona, and the defendant 
by its attorneys and thereupon, the motion for a new trial filed herein 
and heretofore submitted to the court, having been considered is 
hereby overruled and judgment on verdict is ordered. Wherefore, 
it is considered, that plaintiff recover herein of defendant, the sum 
of One Thousand Dollars ($1,000.00) with interest thereon from 
this date together with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing judgment, the defendant, by its attorneys, in 
open court, notes an appeal to the court of appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of Fifteen Hundred Dollars. 

9 Memorandum. 

February 5, 1924.—Supersedeas undertaking on appeal for 
$1,500.00 approved and filed. 

Assignment of Errors. 

Filed February 13, 1924. 

******* 

The court erred as follows: 

1. In refusing to direct a verdict in favor of the defendant at the 
conclusion of the plaintiff's testimony. 
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2. In sustaining the motion of the plaintiff in striking out the 
testimony of Mrs. Hines. 

3. In overruling the motion of the defendant for a directed verdict 
at the conclusion of all of the testimony. 

4. In denying defendant’s Prayer No. 1. 

5. In denying defendant’s Prayer No. 2. 

6. In denying defendant’s Prayer No. 3. 

7. In charging the jury that tnere is no allegation in the bill filed 
by Mrs. Hines against Mr. Hines that Mr. Hines slugged or hit his 
wife with a salt-cellar and the remarks of the court following that 
charge, and giving the further charge that the bill in the divorce 
case only contains an allegation in connection with the salt-cellar 
and there was an assault but not an assault and battery. 

8. In charging the jury that it was for them to determine whether 

or not there was any statement made in the bill of complaint 
10 that Mrs. Hines was struck by the plaintiff in this case in the 
face, eyes blackened, eyeglasses broken a t libitum. 

WILTON J. LAMBERT, 

A ttomey for Defendant. 


Service of copy acknowledged 2/12/24. 

ALVIN PAUL HINES, Plff. 

Designation of Record. 

Filed February 13, 1924. 

******* 

The clerk of the court will include in the transcript of record on 
appeal in the above entitled cause the following: 

1. Declaration filed June 26th, 1922. 

2. Defendant’s plea filed July 13th, 1922. 

3. Joinder of issue filed July 19th, 1922. 

Memo.: Verdict for plaintiff for $1,000 returned November 26th, 
1923. 

4. Motion for new trial filed November 30th, 1923. 

Memo.: Jan. 21, 1924, notion for new trial overruled and judg¬ 
ment on verdict for plaintiff. Appeal noted and supersedeas bond 
fixed at $1,500. 

Memo.: Supersedeas bond filed and approved Feb. 5, 1924. 

5. Assignment of errors. 

Memo.: Bill of exceptions submitted Feb. 19, 1924, and approved 
April 25, 1924. 

6. This designation of record. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

11 Service of copy of the aforegoing acknowledged this 12th 
day of February, 1924. 

ALVIN PAUL HINES', 

Plaintiff . 



8 


WASHINGTON TIMES CO. VS. ALVIN PAUL HINES. 


Supreme Court of the District of Columbia. 

Friday, April 25th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. Mc¬ 
Coy, Chief Justice, presiding. 

******* 


The court having this day signed the bill of exceptions taken at 
the trial of this cause, and heretofore submitted, now hereby orders 
the same made of record, nunc pro tunc. 


12 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66771 at Law, wherein Alvin 
Paul Hines is Plaintiff and Washington Times Co. is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of April, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Cl crk 

By W. E. WILLIAMS, 

Assistant Clerk. 


13 In the Supreme Court of the District of Columbia. 

At Law. 

No. 66771. 

Alvin Paul Hines, Plaintiff, 


vs. 

The Washington Times Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial before Hon. 
Walter I. McCoy, Chief Justice of the Supreme Court of the District 
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of Columbia, and a jury, on the 22nd day of November, 1923. 
Thereupon, and thereafter, the plaintiff, in proper person to maintain 
the issues on his part joined, called as a witness William E. Williams, 
who testified in substance that he was an assistant clerk of the 
Supreme Court of the District of Columbia; that he brought with 
him Equity Docket Book No. 84 which he identified as part of the 
official records of the Supreme Court of the District of Columbia; 
that on the 29th of June, in Equity Case No. 39145, being that of 
Sadie Medville Hines vs. Alvin Paul Hines, an entry was made in 
the Docket Book as follows: “Bill, ap-earance, order to file, June 
29th, 1921.” Witness thereupon identified the paper filed in that 
case, his means of identification being the official stamp on the face 
and back of it. 

On cross examination the witness testified that the next entry 
appearing on the docket in the case of Sadie Medville Hines vs. 
Alvin Paul Hines is as follows: “Subpoena to answer and copy 
issued” and next “rule returnable July 8th;” that the date of the 
rule to show cause was June 29th, the same day the bill of 
14 complaint was filed. The witness thereupon identified the 
rule to show cause referred to by the Docket entry, the rule 
to show cause being signed by Judge Hitz. 

Thereupon to further maintain the issues on his part joined plain¬ 
tiff called as a witness Avery C. Marks who testified in substance 
that he was the managing editor of the Washington Times. The 
witness thereupon identified a copy of the Washington Times in 
wfiich the article sued on was published and stated that to the best 
of his knowledge and belief on June 30th, 1921, there was a noon 
edition and a final edition of his paper; that the article appearing 
in the paper would not necessarily mean that it appeared in the noon 
edition; that the total number of copies printed on June 30th was 
60,750, including all editions. 

Thereupon, plaintiff in proper person offered in evidence and 
read the petition in Equity Suit No. 39145, above referred to. It is 
in words and figures as follows: 

“In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

No. 39145. 

Sadie Medville Hines, Plaintiff, 

vs. 

Alvin Paul Hines, Defendant. 

Your petitioner, Mrs. Sadie Medville Hines, respectfully shows: 
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I. 

That she is a citizen of the United States and a resident of 
15 the District of Columbia and brings this suit in her own 
right; that the defendant, Alvin Paul Hines, is a citizen of 
the United States, a resident of the District of Columbia, and is sued 
as hereinafter set forth. 


“II. 

“That your petitioner and the defendant were united in the bonds 
of matrimony at Smith field, Virginia, on the 27th day of December, 
in the year 1900, by the Rev. Dr. De Shazo; that there have been 
born to your petitioner and the defendant three children, two of 
whom are now living, one aged nineteen years, and the other thir¬ 
teen years of age. 

“III. 

“That the defendant in August, 1917, brutally assaulted this 
plaintiff, striking her in the face, blacking her eye, and breaking 
her glasses; that at another time, in August, 1917, defendant again 
brutally assaulted this plaintiff, throwing a butter dish at her; 
that in the fall of 1920 the defendant again assaulted this plaintiff 
with a salt shaker. 


“IV. 

“That this defendant has frequently assaulted and abused the 
plaintiff, deserting and abandoning her for long periods of time, 
and then returning and asking to be forgiven and to be taken back 
into the home. 


“V. 


“That in the fall of 1911”— 

Just notice the date—the first allegations were in 1917, about four 
years before suit was filed— 

“That in the fall of 1911”—ten years prior—“the defendant con¬ 
tracted a veneral disease, and that this plaintiff nursed and 
16 cared for him during his illness and confinement in bed, 
thereafter overlooking his infidelity and resuming matrimo¬ 
nial relations with him.” 


“VI. 

“That in June, 1921, the defendant herein went to the City of 
Alexandria, State of Virginia, and filed suit for divorce against this 
plaintiff on the ground of wilful/ desertion, which suit is now pend¬ 
ing in the corporation court of that city; that the said defendant is 
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not now and has not been for a period of years, a resident of the 
State of Virginia; that his actual physical residence is now, and has 
been for a number of years, in the District of Columbia; that the 
said corporation court of the City of Alexandria, State of Virginia, 
has no jurisdiction whatsoever of this case. 

“VII. 


“That the defendant has wilfully deserted and abandoned your 
petitioner, refusing to resume matrimonial relations with her al¬ 
though living in the same house and under the same roof; that he 
would frequently go out and spend the greater part of the night in 
the company of other women and at various summer resorts, beaches, 
restaurants, and theaters. 


“VIII. 

“That the defendant is employed at the Postoffice Department, 
receiving a salary of approximately $2,300 per annum, has a sub¬ 
stantial banking account, and certain undivided one-half interests 
in real estate located at Clifton, Virginia, and in premises No. 119 
Quincy Place, Northeast, in the District of Columbia. 

“That all of said acts of cruelty and adultery w T ere committed 
without the consent, connivance, procurement of privity of his 
plaintiff.” 

17 The premises considered, your petitioner prays: 

1. That a writ of subpoena issue — of this court directed to the 
defendant, commanding Alvin Paul Hines to enter his appearance 
herein on or before a day certain and answer the exigencies of this 
biH 

2. That in case of necessity your petitioner may have an order 
of publication commanding the defendant to enter his appearance 
herein and answer the exigencies of this bill. 

3. That your petitioner may have a rule to show cause, command¬ 
ing the defendant to show cause, if any he have, on a date certain, 
why he should not pay to this petitioner a reasonable sum as alimony 
pendenti lite, suit money, and court costs. 

4. That upon final hearing of this cause your petitioner may have 
a decree granting her a divorce from bed and board from the de¬ 
fendant because of cruelty and desertion, and a reasonable sum as 
permanent alimony, court costs and suit money, and that she be 
given the custody of their infant child. 

5. And for such other and further relief as to the C;>urt may 
seem proper or the exigencies of the case may require. 

(Signed) SADIE MEDVILLE IIINES, 

Petitioner, 

(Sgd.) ALFRED D. SMITH and 
KATE P. JOHNSON. 

Attorney» for Plaintiff. 
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District of Columbia, as: 

I, Sadie Medville Hines, being first duly sworn according to law, 
depose and say: that I am plaintiff in the above-entitled cause; that 
I have read the foregoing petition by me subscribed and know the 
contents thereof; that the facts therein stated of my own knowledge 
are true; and those stated upon information and belief I believe to 
be true 

(Signed) SADIE MEDVILLE HINES’. 

Subscribed and sworn to before me this 27 day of June, A. D., 
1921. 

(Signed) F. M. NEWKIRK, 

Notary Public, D . C. 

18 Thereupon counsel for the defendant offered in evidence 
the following rule to show cause: 

Filed Jun. 29, 1921. Morgan H. Beach. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39145. 

Sadi$ Medville Hines, Plaintiff, 

v. 

Alvin Paul Hines, Defendant. 

Upon consideration of the petition filed herein, it is by the Court 
this 29th day of June, A. D., 1921, ordered that the defendant, 
Alvin Paul Hines, show cause if any he have on the 8th of July 
A. D., 1921, why he should not pay to the plaintiff herein a reason¬ 
able sum as alimony and counsel fees, and court costs, provided that 
a copy of this rule be served upon the said defendant at least two 
clear days before the return day hereof. 

(Signed) WILLIAM HITZ, 

Justice. 

19 Thereupon counsel for the plaintiff offered in evidence 
and read the article published by the Washington Times, 

which is in words and figures as follows: 

“Salt Shaker Broke Wedded Harmony, Wife Declares. ,, 

“Slugged with a Salt Shaker, Struck in the Face, Eyes Blackened, 

and Eye Glasses Broken, ad Lib. 

“All of these little things are alleged to have completely spoiled 
the connubial harmony of Mr. and Mrs. Alvin Paul Hines, accord- 
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ing to a petition for divorce filed yesterday in the District Supreme 
Court by Mrs. Hines. 

“The wife declares her husband frequently goes out and spends 
the greater part of the night in the company of other women. Mr. 
and Mrs. Hines were married in 1900. They have two children.” 

This is the substance of the testimony offered by the plaintiff 
in proper person in his case in chief. 

Thereupon counsel for the defendant moved the Court to direct 
a verdict in its favor on the ground of privilege, which motion 
was overruled by the Court, to which action of the Court in over¬ 
ruling said motion counsel for the defendant excepted, which ex¬ 
ception was duly noted on the minutes of the court. 

During the argument of the motion for the directed verdict the 
following occurred with respect to the interpretation of the word 
“slug”: 

The Court: What about the use of the word “slug”? Has any¬ 
body a dictionary that contains that word? 

“Mr. Hines: I have here the definition taken from Funk & 
Wagnall’s dictionary if Your Honor please: 

20 “To strike heavily or brutally as with a fist; to strike 
heavily with a fist as a pugilist; often, to strike brutally or 

without direction.” 

“That is the, dictionary definition; but the popular conception 
even goes beyond that. 

“Mr. Yeatman: My friend may claim striking a helpless woman* 
with a salt shaker is not a battery; but I do not think that all of 
us would agree on that even if we took the popular meaning. 

“Mr. Hines: She did not say she was struck with a salt shaker. 

“Mr. Yeatman: Assaulted. 

“The Court: I am inclined to think Mr. Hines that that is the 
proper interpretation to put on that bill of complaint; because 
what immediately preceded was a battery. I am inclined to think, 
however, that the case should go to the jury on the question whether 
that was in its entirety a fair report of the judicial proceedings, 
namely, what was in the bill. So I will deny the motion for a 
directed verdict and leave it for the jury to say on the evidence' 
after the defendant has finished whether or not that was a fair 
report of the allegations in the bill. 

“Mr. Lambert: To that we note an exception.” 

Thereupon the defendant, to maintain the issues on its part joined 
called as a witness Avery C. Marks, who testified in substance that 
he was the managing editor of the Washington Times at the time 
the article sued on was published, and testifying as to common 
practice in respect to circumstances under wdiieh such an article 
would be published, testified that the story is one of thousands 

21 that come in to them every week and was handled the same 
as every other story out of court is; that stories about suits 

of this sort are obtained from the court records after they are filed 
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in court and a rule issued or sometimes without a rule being issued, 
recently; that the court reporters writes an account of what oc¬ 
curred in the bill or what is shown in the bill and that is sent to 
the office and a headline written on it by another man; then it is 
set in type and goes in the paper that way; that sometimes court 
language is not always understandable to the layman so occasion¬ 
ally it has to be changed a little bit to make it readable to the 
ordinary citizen; and then very often there are over enthusiastic 
statements in these bills which are cut out by the editor—scurrilous 
material such as occurred in this bill which we cut out in justice to 
the defendant under the circustances; that in this particular article 
the newspaper story does not show that in the bill of complaint that 
the defendant had been afflicted with a venereal disease and had been 
nursed back to health by his wife; nor does it show that portion 
of the bill in which she charges that he attempted to get one of 
these crooked divorces over in Alexandria; that he means a divorce 
in Alexandria; that the bill stated that the defendant (in the equity 
suit) tried to obtain a divorce in Alexandria but he was not a 
resident there which led witness to make the statement that it was 
a crooked divorce; that so far as witness knows neither he nor any¬ 
body connected with the paper or the defendant, know either Mr. 
or Mrs. Hines, or had any malice towards Mr. Hines or his wife; 
that witness knew nothing about them. 

On cross examination the witness testified that usually they 
22 tone down statements made in papers filed in the court; 
that lots of things they do not put in at all; that it was his 
-practice in editing those matters to be fair to the parties; that in 
many cases the plaintiff is a little over enthusiastic in making the 
charge and they make allowance for that and leave out some of the 
scurrilous matter, such things as ought not to go into a family home 
where there are children, statements about venereal diseases and so 
forth; that they never strengthen any statements appearing in court 
papers; that the answer was not filed on the day the reporter got 
the story; that there was no injustice done; that if there is any 
answer it should go through the same process as the original story. 

Thereupon, to further maintain the issues on its part joined the 
defendant called as a witness Mrs. Sadie Medville Hines, who 
testified in substance that she was the wife of the plaintiff in this 
suit: that she weights about 90 pounds; that the facts in connection 
with her statement in her bill for limited divorce that her husband in 
August, 1917 brutally assaulted her by striking her in the face and 
blacking her eyes and breaking her glasses were as follows: She 
and her husband had some kind of an argument during which her 
husband got mad at her, jumped out and hit her, slapped her right in 
the side of her face and made a black place over her eye and broke 
her glasses, w T hich were the rimless kind; that her eye remained black 
three or four days; that the facts regarding the statement in her bill 
that in August. 1917 her husband again brutally assaulted her throw¬ 
ing a butter dish at her were that they were having some argument 
and during the fussing her husband threw a butter plate full of 
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butter at her, which did not hit her but went over in the 

23 corner on the floor; that the happenings in connection with 
her statement that in the fall of 1920 the defendant assaulted 

her with a salt shaker were that while she was washing dishes at 
the sink her husband threw a big salt shaker over at her, but it did 
not strike her but fell on the floor; that the facts about her state¬ 
ment in the bill that her husband frequently assaulted and abused 
her are that he did; that she used to get after him about his neglect¬ 
ing her so much and staying out evenings and never giving her any 
of his time or money, which would lead to fusses; that one time she 
got some cards and different things out of his pocket and he tried 
to get them away from her and was holding her hand and arm, 
wringing them around, twisting them, and being unable to get away 
from him in any other way she bit him whereupon he grabbed hold 
of the back of her neck and choked her, hurting her right badly; 
that this occummce took place about 1916 or 1917; that she also 
found in his pocket a picture of a lady standing up against a tree 
near a stream of water. The witness thereupon identified two cards 
as being some of those she took out of her husband’s pocket, but has 
not got the picture now; that the last she knew of the picture Mr. 
Smith had it. The witness further testified that she had seen her 
husband going around with several women; that he would go away 
after night; that she saw him with a woman one day and started to 
follow them, but he saw her and got on a street car with the woman 
on North Capitol Street; that she had conversations with her hus¬ 
band about his spending the evenings out; that nearly every even¬ 
ing he was out until twelve, and one, two and two-thirty; that lots 
of evenings she never had him home, that he would call her on the 
phone and make excuses; that the time she saw her hus- 

24 band wuth this other woman was about six o’clock one even¬ 
ing in 1920. 

Thereupon the Court suggested that all of the testimony of Mrs. 
Hines should be stricken out and the following occurred: 

“The Court: I wanted to know Mr. Hines what limit you are going 
to put upon yourself under the ruling of the Court; what it is you 
want to contend before the jury here; in other words, what is the 
full theory of your case? 

“Mr. Hines: Well, I will tell you, if your Honor please: I will 
waive any claim for punitive damages if your Honor will instruct the 
jury that the question of—well, I started to say would instruct the 
jury that they must assume the innocence of the plaintiff; if your 
Honor will just instruct them to waive anything in evidence as to 
the guilt or innocence of the charges I will waive the punitive ques¬ 
tion. 

“The Court: That is what I think I should do. All right, then; 
this testimony is stricken out and the jury will understand'that the 
question of truth or falsity is not in the case. 

“Mr. Lambert: Your Honor will allow us an exception?” 
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This is the substance of all the evidence adduced. 

Thereupon counsel for the defendant renewed the motion for a 
directed verdict, but said motion was overruled by the Court, to 
which action of the Court in overruling said motion counsel for the 
defendant excepted, which exception was duly noted on the minutes 
of the Court. 

Thereupon the following occurred with reference to the inter¬ 
pretation of the word “slug:” 

“The Court: I shall tell them that the bill in this case does allege 
that the plaintiff in this case assaulted, or committee a battery upon 
his wife by striking her with a salt cellar. 

“Mr. Hines: If your Honor please, it does not state a battery; 
it states an assault. 

“The Court: I think that is a fair interpretation that may be 
put upon it. 

“Mr. Hines: Even the defendant testified here a while ago that 
it did not strike her. 

“The Court: I heard her testimony in that respect. I do not know 
whether that is a question I could leave To the jury or not.” 

25 “Mr. Yeatman: The testimony was stricken out. 

“The Court: I do not know whether I can leave it for the 
jury to decide what a fair interpretation of that bill is, as a matter 
of the English language. 

“Mr. Hines: You should instruct them as to the difference be¬ 
tween an assault and a battery. 

“Mr. Lambert: May it please the Court, we have here- 

“The Court: Just let me finish as to what I was going to say on 
that point: That the fact is, of course, that this bill was filed; that 
is one of the statements of the publication; and the fact is that the 
bill charged that the husband frequently went out and spent the 
greater portion of the night in the company of other women. It does 
say that the parties were married in 1900; and they have two 
children. I will leave it to the jury to decide whether or not the 
headlines: “Salt shaker broke wedded harmony, w T ife declares,” and 
whether the part which comes after: “Eyeglasses broken ad libitum” 
which means “at pleasure,” and whether the comment “all these little 
things are alleged to have completely spoiled the connubial harmony” 
and so forth of their lives- 

“Mr. Hines: The use of the word “slug” if your Honor please; 
I would like you to consider the use of the word “slug” instead of 
“assault.” 

“The Court: I cannot say that there is any definition that you 
have read from the dictionary—striking with a salt cellar may not 
be considered to be slugging, but the term is entirely too elastic to 
confine it to any definition, it seems to me. 

“Mr. Hines: If your Honor please: The bill does not say she was 
struck with it. 

26 “The Court: That is the only point I am in doubt about. 

“Mr. Hines: The bill distinguishes between an assault and 

a battery. 
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“Mr. Yeatman: Paragraph three of the bill, if the Court please. 

“The Court: I am inclined to think that that does not say that he 
struck her with a salt cellar. 

“Mr. Hines: Right. 

“The Court: But I shall leave it to the jury to decide what that 
means or else say that my interpretation of it is that it does not 
mean a battery with a salt cellar, but merely an assault, w T hich would 
be the throwing. Now, then, gentlemen, what is the situation; 
have I the right to say what that means? 

“Mr. Hines: What the article means? 

“The Court: No, I am talking about what the whole means, what 
the whole battery meant considering this third paragraph of the dec¬ 
laration. My own interpretation is that it does not charge a battery. 

“Those are the lines along which I shall charge.” 

Thereupon counsel for the defendant requested the Court to grant 
the following three instructions, but each of the three instructions 
was refused by the Court, to which actions of the Court counsel for 
the defendant excepted, which exceptions were duly noted on the 
minutes of the Court: 

“Defendant’s Prayer No. 1.—The jury is instructed that upon the 
whole evidence their verdict shall be for the defendant. 

27 “Defendant’s Prayer No. 2.—The jury is instructed that the 
defendant has the right to publish the contents or substance of 

the bill of complaint referred to in the article complained of and to 
make fair comment thereon, inless in the publication of said article 
the defendant was actuated by express malice, and that in this case 
there is no evidence of express malice. 

“Defendant’s Prayer No. 3.—The jury is instructed that if they 
find that the charges in the article in question are substantially sup¬ 
ported by the allegations of the bill of complaint referred to in the 
said article, then their verdict must be for the defendant.” “Refused 
except as charged.—W. I. McC. J.” 

Thereupon the Court charged the jury as follows : 

The Court (McCoy, C. J.): Gentlemen of the Jury: The 
words published as set forth in this declaration are, as the law says, 
libelous per se, and the plaintiff is entitled to recover damages for 
the publication of those words unless something else I shall mention 
to you stands in the way of recovering them. 

“The law implies malice from the publication of words which 
are libelous per se. The defendant claims here that it has 

28 a right to publish these words. It is the law that where a 
bill of complaint like this bill filed in this case by Mrs. Hines 

against her husband, seeking a limited divorce, I think, but seeking 
a divorce, is filed in court, that the defendant newspaper, or any 
newspaper, or for that matter any individual, has the right to make 
use of what is stated in such a bill by repeating what is stated; but 
they have no right to repeat what is stated and state something else. 
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To a certain extent what is stated in this newspaper article is exactly 
what is stated in that hill filed by Mrs. Hines against her husband. 
To that extent you do not need to concern yourselves with what it 
said in this article because it is admitted that it is an accurate report 
of what is stated in the bill. 

“But it is claimed that there are some things which are stated in 
the newspaper article which are not in the bill. As I have to in¬ 
terpret, admittedly as far as any contention of either side is con¬ 
cerned—T do not know whether either side may question my inter¬ 
pretation—but I have to interpret that bill. As I read it there is 
no allegation in the bill filed by Mrs. Hines against Mr. TTines that 
Mr. Hines slugged or hit his wife with the salt cellar. There is a 
difference between an assault, and an assault and battery. A bat¬ 
tery involves an assault but it is more, it is the battery as well as 
the assault. There is an assault when a person is threatened with 
physical injury by a person who is apparently capable of inflicting 
it. In this particular case throwing a salt cellar at his wife under 
such circumstances as to make it appear that he intended to injure 
her physically would be an assault; whereas if that had been 

29 followed by the fact that the salt cellar struck her that would 
be a battery. As I interpret the bill in the divorce case the 

only allegation in it in connection with the salt cellar is that there 
was an assault but not an assault and battery. 

“Now, there is another phase. I suppose you would call it in here: 
“Eyes blackened eyeglasses broken ad lib.” which is a contradiction 
for “libitum”; and the two words together mean “at pleasure”. You 
have heard the argument as to what is stated in this bill for divorce, 
and it is for you to determine whether or not there is any statement 
in there made bv Mrs. Hines against her husband that he struck her 
in the face, eyes blackened, eyeglasses broken, ad libitum—at pleas¬ 
ure—whether or not the allegations in that bill are fairly summarized 
in one respect by saying the thing was done at pleasure, this sort of 
thing was done at pleasure. 

“Now, that is all that T see in the matter. If this w T as a fair pub¬ 
lication of the statement made in that bill then the Times was com¬ 
pletely justified in publishing what it did. Tf it is not a fairly 
accurate statement of what was stated in the bill for divorce then 
the Times had no business to publish those things which were not 
fairly in it. 

“Now, assuming that you shall find that the publication was not 
a fair publication then it comes to the question of what damages 
you will allow the plaintiff, aw^ard to the plaintiff, or the amount 
of damages you will award him. because he is entitled to something. 
The plaintiff requests me to charge, and T do charge that where 
defamatory matter, libelous per se, that is in itself, is published of 
and concerning the plaintiff actual damage is difficult of ascertain¬ 
ment and need not be proved; but the humiliation and dis- 

30 grace occasioned the plaintiff are not to be considered, and 
such compensatory damages as may be awarded should be a 
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fair financial equivalent for the detraction from the plaintiff’s good 
name and reputation in the community. 

“I may have charged some of you gentlemen before in another 
one of these cases that the law presumes that where an article, libel¬ 
ous per se, has been published—the law presumes that the plaintiff 
has been damaged. The Court cannot lay down any accurate meas¬ 
ure which the jury shall apply to the determination of what those 
damages are, but it is for the jury to take into consideration the 
wide dissemination of the article out amongst the members of the 
community in general and consider what the effect of it might have 
been so far as the plaintiff’s reputation is concerned, and on that 
basis as nearly as the jury fairly may, or can estimate the damages, 
make an award of damages to the plaintiff, of course, not to exceed 
the amount claimed in the declaration. 

“I also charge you at the request of the defendant that if your 
verdict shall be for the plaintiff in estimating the damages you 
should award only such damages as you find are attributable solely 
to the statements which you may find are in excess of, or not war¬ 
ranted by, the contents of the bill of complaint referred to in said 
article. 

“I believe that covers the law of the case. And each side has ex¬ 
cepted to my refusal to charge as requested, and of course that ex¬ 
ception is one I do not allow or disallow, you take it. I would like 
to ask you if upon the points which I have charged you want me to 
charge anything further? 

31 “Mr. Hines: If Your Honor please: I would like you to 

instruct the jury that they are not to consider the testimony 
of Mrs. Hines. 

“The Court: Yes, I think the jury heard me say that; I struck 
that out; that is out. 

“Mr. Yeatman: We desire to note an exception to that part of 
Your Honor’s charge that says that there is no allegation in the bill 
of complaint in the equity case that Mr. Hines slugged his wife. 
Your Honor will recall that; and also that it is for the jury to say 
whether or not the article is justified in the use of the expression “ad 
libitum.” 

“The Court: You want to except to my leaving that point to 
them? 

“Mr. Yeatman: Yes, but we take the position, if the Court please, 
that there should have been a directed verdict in the first instance.” 

The foregoing exceptions were each duly noted and allowed by 
the Court at the trial hereof and before the jury retired to consider 
of their verdict; and because the matters and things herein set forth 
constitute the substance of all the testimony and proceedings in this 
case proper to be considered in connection with the exceptions re¬ 
served as aforesaid, the defendant, desiring to have the same made 
a part of the record herein, in order that this cause may be reviewed 
on appeal, accordingly asks the Court to sign and seal this, its bill 
of exceptions, and make the same a part of the record of the cause 
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aforesaid, which is accordingly done nunc pro tunc this 25tli day 
of April, 1924. 

WALTER I. McCOY, 

Chief Justice . 

0. K. 

WILTON J. LAMBERT (CANFIELD). 

0. K. 

ALVIN PAUL HINES. 


32 [Endorsed:] Law. 66771. Alvin Paul Hines, plaintiff, vs. 

The Washington Times Co., a corporation, defendant, Hearst 
Bldg. Bill of Exceptions. Wilton J. Lambert, Attorney and Coun¬ 
sellor at Law, Munsey Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4157. Washington Tirfftjf Company, appellant, vs. Alvin Paul 
Hines. Court of Appeals, District of Columbia. Filed May 2, 
1924. Henry W. Hodges,*clerk. 
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